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BOMWAN, Circuit Judge.

The O fice of Independent Counsel (A C) appeals froman order of the
District Court denying the OCs notion to conpel the production of
docunent s subpoenaed by a federal grand jury. W reverse and renand.

The Honorable Richard G Kopf, United States District Judge
for the District of Nebraska, sitting by designation.



The task assigned to |ndependent Counsel Kenneth W Starr is to
investigate and prosecute matters “relating in any way to Janes B.
McDougal 's, President WlliamJefferson Clinton's, or Ms. Hillary Rodham
dinton's relationshi ps with Madi son Guaranty Savi ngs & Loan Associ ati on,
Wi t ewat er Devel opnent Corporation, or Capital Minagenent Services, Inc.”
In re Madison Guar. Sav. & Loan Ass'n, Div. No. 94-1, Oder at 1-2 (D.C
Cir. Sp. Dv. Aug. 5, 1994). M. Starr also is charged with the duty of
pursui ng evidence of other violations of the |aw devel oped during and

connected with or arising out of his primary investigation, known generally
as “Witewater.” See id. See generally United States v. Tucker, 78 F.3d
1313 (8th Cir.), cert. denied, 117 S. C. 76 (1996).

On June 21, 1996, as part of its investigation, the OC directed to
the Wiite House a grand jury subpoena that required production of “[a]ll
docunents created during neetings attended by any attorney fromthe O fice
of Counsel to the President and Hllary Rodham dinton (regardl ess whet her
any other person was present)” pertaining to several Witewater-related
subj ects. Subpoena Rider at 1. The White House identified nine sets of
notes responsive to the subpoena but refused to produce them citing
executive privilege, attorney-client privilege, and the attorney work
product doctri ne.

On August 19, 1996, the QCfiled a notion before the District Court
to conpel production of two of the nine sets of docunents identified by the
White House. The first set of docunents conprises notes taken by Associate
Counsel to the President Mriam Nenetz on July 11, 1995, at a neeting
attended by Ms. dinton,



Special Counsel to the President Jane Sherburne, and Ms. dinton's
personal attorney, David Kendall. The subject of this neeting was Ms.
dinton's activities following the death of Deputy Counsel to the President
Vi ncent W Foster, Jr. The docunents in the second collection are notes
taken by Ms. Sherburne on January 26, 1996, during neetings attended by
Ms. Cinton, M. Kendall, N cole Seligmn (a partner of M. Kendall’s),
and, at tinmes, John Quinn, Counsel to the President. These neetings, which
took place during breaks in and imedi ately after Ms. dinton’s testinony
before a federal grand jury in Washington, D.C., concerned prinmarily the
di scovery of certain billing records from the Rose Law Firm in the
resi dence area of the Wite House.

The White House abandoned its clai mof executive privilege before the
District Court, relying solely on the attorney-client privilege and the
wor k product doctrine. Ms. Cinton also entered a personal appearance
t hrough counsel in the District Court and asserted her personal attorney-
client privilege. The District Court found it unnecessary to reach the
br oadest question presented by the O C, whether a federal governnental
entity may assert the attorney-client privilege or the work product
doctrine in response to a subpoena by a federal grand jury. Instead, the
court concluded that because Ms. dinton and the Wiite House had a
“genui ne and reasonable (whether or not mstaken)” belief that the
conversations at issue were privileged, the attorney-client privilege
applied. Menorandum Qpinion and Oder at 20. In addition, the court held
that the work product doctrine prevented disclosure of the notes to the
grand jury. See id. at 22.

The O C appealed, and we granted expedited review Ms. Cdinton
moved to intervene formally, and we granted her notion. The case was
submtted following oral argunents in a closed session. The District Court
did not find it necessary to exam ne



the disputed materials in canera, see id. at 18 n.10, and neither do we.?
At the request of the Wite House, and in order to preserve the
secrecy of the grand jury's proceedings, we filed our opinion under sea
on April 9, 1997, intending to publish a redacted opinion shortly
t hereafter. Since we filed our opinion, however, press reports have
related sonme of the substance of our decision. Bel i eving that these
di scl osures have portrayed the Wiite House in an unfairly negative |ight,
the White House and Ms. dinton noved this Court to publish its opinion
and to unseal the briefs and appendices filed in this Court, and the AQC
joined in the notion. The notion is granted. Accordingly, this opinion,
as anended, together wth Judge Kopf's dissent, is released for
publication, and the briefs and appendi ces are ordered unseal ed.

We first consider our jurisdiction to entertain this appeal. An
order of a district court denying a notion to quash a grand jury subpoena--
that is, an order requiring conpliance with the subpoena--is not
i mredi ately appeal able. See Cobbledick v. United States, 309 U S. 323
327-28 (1940). But see United States v. N xon, 418 U S. 683, 691-92 (1974)
(determning that, in unique context of case, President could appeal

without first being cited for contenpt). This case presents the opposite
situation: an order refusing to require conpliance with a subpoena. An
order granting a notion to quash a subpoena is an appeal abl e order, either
under 18 U. S.C. 8§ 3731 (1994) (permtting governnent to appeal from an
order “excluding evidence . . . in a crimna

W wish to commend the parties on the quality of their
briefs and oral argunents despite the expedited appeal process.
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proceedi ng”), or under 28 U S. C. § 1291 (1994) (pernitting appeals from

“all final decisions of the district courts”). See In re Gand Jury
Subpoena (Kent), 646 F.2d 963, 967-68 (5th Cr. Unit B June 1981); In re
Grand Jury Enpanelled Feb. 14, 1978 (Colucci), 597 F.2d 851, 854-58 (3d
Cir. 1979). It makes no practical difference that the instant case

i nvol ves the denial of a notion to enforce a subpoena rather than the grant
of a notion to quash a subpoena. W conclude that we have jurisdiction
over this appeal.

Although this case is a dispute between two entities of the federal
governnment, i.e., the White House and the O C, it presents a justiciable
controversy. See N xon, 418 U.S. at 697.

W will address first the issue that the District Court found it
unnecessary to decide: whether an entity of the federal governnent nmay use
the attorney-client privilege to avoid conplying with a subpoena by a
federal grand jury. Before we confront the nerits of this question,
however, we believe it is inportant to identify what is not at issue in
this case. The O C does not seek to invade the attorney-client
relationship existing between Ms. Cinton, in her personal capacity, and
M. Kendall, her personal |awer. The privilege set up by the White House
is strictly a governnental privilege, with the Wiite House (or the Ofice
of the President, alternatively) as client and Ms. Sherburne and Ms. Nenetz
as attorneys. Accordingly, the Wiite House is the real party in interest
in this case, although Ms. dinton presents argunents sinilar to those of
the White House in her capacity as an intervenor.



The di scussion that follows can be sumed up rather sinply. W need
not deci de whet her a governnental attorney-client privilege exists in other
contexts, for it is enough to conclude that even if it does, the Wite
House nay not wuse the privilege to wthhold potentially relevant
information froma federal grand jury.

A

“[T]he privilege of a wtness, person, government, State, or
political subdivision thereof [is] governed by the principles of the conmbn
law as they may be interpreted by the courts of the United States in the
i ght of reason and experience.” Fed. R Evid. 501. W nust therefore
apply the federal common |aw of attorney-client privilege to the situation
presented by this case. See In re Bieter Co., 16 F.3d 929, 935 (8th Cr.
1994) .

The A C and the Wite House have taken strikingly different
rhetorical approaches to the question presented here. The O C argues that
recogni zing an attorney-client privilege in these circunstances woul d be
tantanmount to establishing a new privilege, which courts ordinarily
undertake with great reluctance. The Wite House, in contrast, argues that
the attorney-client privilege is already the best-established of the
comon- |l aw privileges and that, furthernore, it is an absolute privilege.
The Wiite House is correct, of course, in its assertion that the attorney-
client privilege is the oldest known to the common |aw. See Upjohn Co. v.
United States, 449 U S. 383, 389 (1981). But the lengthy roots of the
privilege do not necessarily nean that it nust apply in this dispute within

the federal governnent, especially because the privilege has not previously
been so applied. Nor does the Wite House advance its case significantly
by arguing that the attorney-client privilege is absolute, in the sense
that it cannot be



overcone by a show ng of need. See, e.q9., Admiral Ins. Co. v. United
States Dist. Court, 881 F.2d 1486, 1493-94 (9th Cir. 1989). This argunent
nerely begs the true question, whether a governnmental attorney-client

privilege exists at all in the context of a federal crimnal investigation

W address this question by beginning with Proposed Federal Rule of
Evi dence 503, which we have described as “a useful starting place” for an
exam nation of the federal common |aw of attorney-client privilege. In re
Bieter Co., 16 F.3d at 935. As promul gated by the Suprene Court in 1972,
Proposed Rul e 503 woul d have defined “client” to include “a person, public
officer, or corporation, association, or other organization or entity,
either public or private.” Proposed Fed. R Evid. 503(a)(1), reprinted in
56 F.R D. 183, 235 (1972). The commentary nmmkes it clear that “[t]he
definition of ‘client’ includes governnental bodies.” Id. advisory

committee’'s note. But neither the proposed rule nor the commentary has
anything to say about the particular situation before us in this case; they
represent only the broad proposition that a governnental body may be a
client for purposes of the attorney-client privilege.?

3Judge Kopf’'s dissent relies too heavily, we believe, on the
preci se wordi ng of Proposed Rule 503. Although we have found the
proposed rul e accurate in other cases that have cone before us,
see Inre Bieter Co., 16 F.3d at 935, it bears repeating that we
are instructed by Rule 501 to interpret the attorney-client
privilege “in light of reason and experience” and not solely in
light of the rule promulgated by the Suprenme Court in 1972. Even
the Court itself at tinmes has interpreted privileges differently
fromthe rules it proposed. See Jaffee v. Rednond, 116 S. C
1923, 1931 (1996) (concluding that psychot herapi st-patient
privilege enconpasses communi cations to social workers, contrary
to Proposed Rule 504); Trammel v. United States, 445 U. S. 40, 51-
53 (1980) (recognizing marital privilege entirely different from
Proposed Rul e 505).
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G her conpilations of the general |aw have taken sinilar approaches.
See Restatenent (Third) of the Law CGoverning Lawers 8 124 (Proposed Fina
Draft No. 1, 1996) [hereinafter Restatenent] (“[T]he attorney-client
privilege extends to a communication of a governnental organization.”);*
Unif. R Evid. 502(a)(1) (defining “client” in terms sinilar to Proposed
Fed. R Evid. 503). Each of these authorities, however, expresses at |east
sone concern about applying the privilege broadly to governnental entities.
UniformRule 502 linmts the governnental privilege to situations involving
a pending investigation or litigation and requires a finding by the court
that disclosure will “seriously inpair” the agency’'s pursuit of the
investigation or litigation. See Unif. R Evid. 502(d)(6).° Language in
t he Restatenent addresses even nore directly the concerns relevant in the
i nstant case:

More particularized rules may be necessary where one agency of
governnment clains the privilege in resisting a demand for
information by another. Such rules should take account of the
conpl ex considerations of governnental structure, tradition,
and regul ation that are invol ved.

Restaterment 8§ 124 cnt. b. W agree with this |anguage fromthe Restatenent
and accordingly look to the case |l aw for further guidance.

“The Anerican Law Institute has approved the chapter of
Proposed Final Draft No. 1 of the Restatenent governing the
attorney-client privilege and the work product doctrine. See 64
US LW 2739 (May 28, 1996).

The White House correctly points out that a nunber of the
states adopting the UniformRules have omtted the limtation in
Rul e 502(d)(6). See, e.d., Neb. Rev. Stat. 8§ 27-503(4) (1995).
These om ssions, however, prove no nore than does the |ack of
speci fic |l anguage in Proposed Federal Rule 503.
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The Wiite House has located only two cases involving a clash between
a grand jury and a claimof governnental attorney-client privilege. 1In Ln
re Gand Jury Subpoenas Duces Tecum (Farber), 574 A 2d 449 (N.J. Super. C.
App. Div. 1989), a New Jersey internediate appellate court considered two

subpoenas issued by a county grand jury to private |lawers who had been
retained to represent a county agency. The court concluded that “the
privilege is fully applicable to conmunications between a public body and
an attorney retained to represent it,” id. at 454, but reversed the | ower
court’s order quashing the subpoenas because the attorneys shoul d have been
required to appear before the grand jury and invoke the privilege in

response to specific questions, see id. at 458. In In re Grand Jury
Subpoena (Doe), 886 F.2d 135 (6th Cr. 1989), the Sixth G rcuit considered
a subpoena issued by a federal grand jury to the city of Detroit. The

court vacated the district court’s finding that the city council was not
the client of the city's corporation counsel but concluded that the
application of the attorney-client privilege depended on the
confidentiality of the communi cations, which in turn depended on the proper
application of the state open-neetings law. See id. at 138. The court
remanded the case to allow the district court to resolve that issue. See
id. at 139.

For several reasons, we do not find these cases particularly
persuasive. First, neither court actually applied a governnental attorney-
client privilege to block a grand jury's investigation; both found it
necessary to remand for further proceedings. W hesitate to ignore
judicial pronouncenents too readily as nere dicta, however, for we nust
find guidance somewhere in the parties’ proffered authorities, none of
which is directly in point. Several significant factual distinctions
bet ween the aforenentioned cases and the case at bar are therefore al so
relevant. The New Jersey case involved the interaction between a county
grand jury and a



county agency, a subject which is undoubtedly of considerable inportance
to the state of New Jersey but does not bear directly on the relationship
of a federal grand jury to a federal entity. In addition, that case
i nvol ved private attorneys hired as special counsel to the county agency,
and the court recognized that the private | awers were not subject to a
state statute requiring all public enployees to testify before any grand
jury in exchange for use immunity. See Inre Gand Jury (Farber), 574 A 2d

at 455. It is, of course, inpossible for us to determine how the New
Jersey court would have harnpnized this statute with the asserted
governnental attorney-client privilege if the attorney involved had been
a public enployee. The Sixth Crcuit case, involving a standoff between
a federal grand jury and a city governnment, inplicates potentially serious
federali smconcerns not present in the case before us. The court’s brief
opinion is also rather unpersuasive legally, as it <contains no
acknowl edgnent that to extend the privilege to a governnental body where
i ndividual s within the governnent are being scrutinized by a grand jury for
crimnal activity poses anything but a routine concern. (The court cited
only two privilege cases, neither of which had anything to do wth
gover nment | awyers.)

Movi ng sonmewhat further afield, the Wite House cites a nunber of
cases in which courts have applied a governnental attorney-client privilege
in civil actions. These cases, all of which involved either the sui
generis jurisprudence of the Freedom of Information Act (5 U S. C. § 552
(1994))% or a situation in which

°See Mead Data Cent., Inc. v. United States Dep’'t of Ar
Force, 566 F.2d 242, 252-53 (D.C. Gr. 1977); Covington & Burling
v. Food & Nutrition Serv., 744 F. Supp. 314, 323 (D.D.C. 1990);
Badran v. United States Dep’t of Justice, 652 F. Supp. 1437, 1440
(N.D. Ill. 1987); Green v. IRS, 556 F. Supp. 79, 85-86 (N D. Ind.
1982), aff’'d, 734 F.2d 18 (7th Cr. 1984) (table); cf. NLRB v.
Sears, Roebuck & Co., 421 U. S. 132, 154 (1975) (concluding that
wor k product doctrine applies in FO A cases); Wight v. OSHA 822
F.2d 642, 648 (7th Cr. 1987) (holding that FO A exenption for
records conpiled for |aw enforcenent purposes incorporates
attorney-client privilege); Sacranento Newspaper GQuild v.
Sacranento County Bd. of Supervisors, 69 Cal. Rptr. 480, 489
(Cal. C. App. 1968) (noting, in action under state public
meeting act, that California cases have assunmed that public
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the party seeking information was a private litigant adversarial to the
governnent,’” are not particularly persuasive in the circunstances of this
case. Even if we were to conclude that the governnental attorney-client
privilege ordinarily applies in civil litigation pitting the federal
governnent agai nst private parties, a question that we need not and do not
deci de, we believe the crimnal context of the instant case, in which an
entity of the federal governnment seeks to withhold information from a
federal crimnal investigation, presents a rather different issue. See

agencies may assert privilege). But cf. Gty of N Mam V.

Mam Herald Publ’g Co., 468 So. 2d 218, 220 (Fla. 1985) (ruling
that state public records act does not exenpt comrunications

bet ween attorneys and governnental clients, except during
pendency of litigation); News & Cbserver Publ’g Co. v. Poole, 412
S.E.2d 7, 17 (N.C. 1992) (holding that state public records act
exenpts only witten comunications fromattorney to governnenta
client, and only for three years).

‘See Scott Paper Co. v. United States, 943 F. Supp. 489,
498-500 (E.D. Pa.) (Magistrate Judge) (dicta), aff’'d, 943 F
Supp. 501 (E.D. Pa. 1996); Donovan v. Teansters Union Local 25,
103 F.R D. 550, 552-53 (D. Mass. 1984); SEC v. Wrld-Wde Coin
| nvestnents, Ltd., 92 F.R D. 65, 66-67 (N.D. Ga. 1981); Jupiter
Painting Contracting Co. v. United States, 87 F.R D. 593, 598
(E.D. Pa. 1980); Thill Sec. Corp. v. New York Stock Exch., 57
F.R D 133, 138-39 (E.D. Ws. 1972); Detroit Screwmatic Co. v.
United States, 49 F.R D. 77, 78 (S.D.N. Y. 1970); United States v.

Anderson, 34 F.R D. 518, 522-23 (D. Colo. 1963); cf. In re Allen,
106 F.3d 582, 600 n.8 (4th Gr. 1997) (noting that private party
did not challenge applicability of privilege to governnent
agency); Mtzner v. Sobol, 136 F.R D. 359, 360-62 (S.D.N. Y. 1991)
(suggesting that state agency nmay assert privilege) (dicta);
Bruce v. Christian, 113 F.R D. 554, 560 (S.D.N. Y. 1986) (holding
that city agency nay assert privilege); State ex rel. Babbitt v.
Arnol d, 548 P.2d 426, 428 (Ariz. C. App. 1976) (hol ding that
county may assert privilege).
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Ni xon, 418 U. S. at 712 n. 19 (suggesting that executive privilege may apply

differently in crimnal and civil cases); Cervantes v. Tine, Inc., 464 F. 2d
986, 992-93 n.9 (8th CGr. 1972) (recognizing that reporter’s privilege nay
apply differently in crimnal and civil cases), cert. denied, 409 U S 1125
(1973); Zerilli v. Smith, 656 F.2d 705, 711-12 (D.C. Cir. 1981) (sane).

Lacki ng persuasive direction in the case law, we turn to genera
principl es.

“For nmore than three centuries it has now been recogni zed as a
fundanental maximthat the public (in the words sanctioned by
Lord Hardw cke) has a right to every man’s evidence. Wen we
cone to examne the various clains of exenption, we start with
the primary assunption that there is a general duty to give
what testinony one is capable of giving, and that any
exenptions which may exist are distinctly exceptional, being so
many derogations froma positive general rule.”

United States v. Bryan, 339 U. S 323, 331 (1950) (quoting 8 J. Wgnore,
Evi dence § 2192 (3d ed. 1940)). Privileges, as exceptions to the genera
rule, “are not lightly created nor expansively construed, for they are in
derogation of the search for truth.” N xon, 418 U. S. at 710. It is
appropriate to recognize a privilege “*only to the very limted extent that

permtting a refusal to testify or excluding relevant evidence has a public
good transcending the normally predoninant principle of utilizing all
rational neans for ascertaining truth.’” Tramel v. United States, 445
U S 40, 50 (1980) (quoting Elkins v. United States, 364 U S. 206, 234
(1960) (Frankfurter, J., dissenting)).

Federal common | aw recognizes a privilege only in rare situations.
See, e.qg., Jaffee v. Rednond, 116 S. C. 1923, 1931 (1996) (adopting
psychot herapi st-patient privilege); University of Pa. v. EECC, 493 U. S
182, 189 (1990) (rejecting academ c peer
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review privilege); United States v. Arthur Young & Co., 465 U.S. 805, 817
(1984) (rejecting work product immunity for accountants); Upjohn, 449 U. S.

at 390, 397 (assuming, and effectively deciding, that corporation nay

assert attorney-client privilege); United States v. Gllock, 445 U S. 360

373 (1980) (rejecting speech-or-debate privilege for state | egislators);
Tramel, 445 U. S. at 51-53 (rejecting privilege against adverse spousal
testinony, but continuing to recognize privilege for confidential marita

comuni cations); N xon, 418 U S at 705-13 (recognizing qualified executive
privilege); Couch v. United States, 409 U S. 322, 335 (1973) (rejecting
accountant-client privilege); Branzburg v. Hayes, 408 U S. 665, 690-91

(1972) (rejecting news reporter’s privilege);® In re Gand Jury (Virgin
I slands), 103 F.3d 1140, 1146-47 (3d Cir. 1997) (rejecting, like eight
other circuits, parent-child privilege); Petersen v. Douglas County Bank
& Trust Co., 967 F.2d 1186, 1188 (8th Cr. 1992) (rejecting insurer-insured
confidentiality privilege); United States v. Holnes, 594 F.2d 1167, 1171
(8th CGr.) (rejecting probation officer-parolee privilege), cert. denied,
444 U.S. 873 (1979).

The Wiite House does not dispute that a grand jury has broad
investigatory powers.® As the Supreme Court has recogni zed, the

8Sone courts have interpreted Branzburg as establishing a
qualified news reporter’s privilege. See Shoen v. Shoen, 5 F. 3d
1289, 1292 & n.5 (9th Cr. 1993). But see Inre Gand Jury
Proceedings (Storer), 810 F.2d 580, 583-86 (6th Cr. 1987)
(rejecting this theory). Although the Ninth Grcuit in Shoen
cited our opinion in Cervantes for support, we believe this
guestion is an open one in this Crcuit.

The White House does suggest that the O C has not shown a
“denonstrated, specific need” for the materials subpoenaed by the
grand jury, citing Nixon, 418 U. S. at 713. W doubt that this
| anguage from Ni xon constitutes the proper need threshold even on
the facts of that case, as it appears in a general discussion,
rather than in the Court’s specific analysis of Fed. R Cim P.
17(c). See id. at 700. In a grand jury case, the burden is on
t he subpoenaed party to denonstrate “that there is no reasonabl e
possibility that the category of materials the Governnment seeks
w Il produce information relevant to the general subject of the
grand jury’'s investigation.” United States v. R Enters., Inc.,
498 U. S. 292, 301 (1991); see also In re Gand Jury Proceedings
(Cheetham, 791 F.2d 663, 665-66 (8th Cr. 1986) (recognizing
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principle that the public is entitled to “every nman's evidence” is
“particularly applicable to grand jury proceedings.” Branzburg, 408 U. S.

at 688. “[Qur historic commtnent to the rule of law,” and particularly
to the twin goals of crimnal justice “‘that guilt shall not escape or
i nnocence suffer,’” are strong factors wei ghing against the applicability

of a privilege. Nixon, 418 U S. at 708-09 (citation onmitted).

In essence, the parties’ argunents center on two cases, neither of
which is directly anal ogous to this case, but each of which has rel evance
to our decision: Ni xon and Upj ohn. In Nixon, a special prosecutor
directed a subpoena duces tecumto President N xon, seeking tapes and ot her
materials for use in the crimnal trial of seven defendants, including
former White House officials. The President refused to conply with the
subpoena, claimng executive privilege. After concluding that the special
prosecutor had made the showing required by Federal Rule of Crimnal
Procedure 17(c) for a trial subpoena, see id. at 700, the Suprene Court
considered the President’s claimof privilege. The Court recognized that
the need for confidential presidential conmunication “can be said to derive
from the supremacy of each branch within its own assigned area of
constitutional duties,” id. at 705, and that the privilege for presidentia
conmuni cations “is fundanental to the operation of Governnent and
i nextricably rooted

that no showi ng of need for information is required). The Wite
House’s own descriptions of the notes at issue in this case are
sufficient to denonstrate their relevance to the OC s

i nvesti gati on.
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in the separation of powers under the Constitution,” id. at 708. Despite
the strong constitutional foundations of the privilege, however, the Court
concluded that it had to give way to the special prosecutor’s subpoena:

A President’s acknow edged need for confidentiality in the
comuni cations of his office is general in nature, whereas the
constitutional need for production of relevant evidence in a
crimnal proceeding is specific and central to the fair
adj udi cation  of a particular crim nal case in the
admnistration of justice. Wthout access to specific facts a
crim nal prosecution may be totally frustrated. The
President’'s broad interest in confidentiality of communications
will not be vitiated by disclosure of a linmted nunber of
conversations prelimnarily shown to have sone bearing on the
pendi ng crim nal cases.

Id. at 712-13.

The A C argues that under the logic of Nl xon, the Wite House's claim
of privilege nmust give way here, for if the governnental attorney-client
privilege exists at all, it is certainly not constitutionally based. It
is true, as the Wite House responds, that the President did not assert an
attorney-client privilege in N xon, and so the case is not directly
controlling. W agree with the O C, however, that Nixon is indicative of
the general principle that the governnent’'s need for confidentiality nay
be subordinated to the needs of the government’'s own crininal justice
processes.

The Wiite House counters by pointing out that N xon itself recognized
the inportance of conmon-law privileges, including the attorney-client
privil ege. See id. at 709-10. No one, the Wite House argues, would
suppose that the special prosecutor could conpel the production of notes
nmade by a private |awyer concerning a conversation with a private client
about even the nost routine
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traffic ticket. Wiy then, the argunent continues, should the benefit of
this inmportant privilege not be available to the Wite House?

Qur discussion of the Wite House's primary argunent, revolving
around Upjohn, should denpnstrate why we believe the private-attorney
anal ogy is inapposite. The Wite House proffers Upjohn as enbl ematic of
the wide sweep of the attorney-client privilege, and we agree with that
characterization, to a point. In Upjohn, the IRS attenpted to subpoena
records of an internal investigation conducted by Upjohn's general counsel
The court of appeals rejected Upjohn's claimof privilege to the extent
that the conmmuni cations at issue involved | ower-|evel enployees outside the
so-called “control group.” The Suprenme Court rejected the “control group”
test as unnecessarily restrictive, recognizing that if the attorney-client
privilege is to have any value, it nust enconpass comuni cati ons between
attorneys and | ower-| evel enpl oyees possessing rel evant information

In the case of the individual <client the provider of
information and the person who acts on the |awer’s advice are
one and the sane. |In the corporate context, however, it wll
frequently be enpl oyees beyond the control group as defined by
the court below-‘officers and agents . . . responsible for
directing [the conpany’s] actions in response to |egal advice'-
-who will possess the information needed by the corporation's
| awyers. M ddl e-level--and i ndeed | ower-I evel --enpl oyees can

by actions within the scope of their enploynent, enbroil the
corporation in serious legal difficulties, and it is only
natural that these enployees would have the relevant
i nformation needed by corporate counsel if he is adequately to
advise the client with respect to such actual or potential
difficulties.

Upj ohn, 449 U S. at 391 (alterations by Suprene Court). The Court did not
specify the precise extent of the privilege but specifically rejected the
“control group” test. 1d. at 396-97.
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As the Wite House points out, Upjohn contains strong | anguage about
the i mportance of the attorney-client privilege in encouraging the full and
frank presentation of |egal advice to corporations, which helps to insure
that corporations will act within the law. See id. at 389, 392. And the
Court recogni zed that “if the purpose of the attorney-client privilege is
to be served, the attorney and client nust be able to predict with sone
degree of certainty whether particular discussions will be protected.” 1d.
at 393. Nevert hel ess, we believe that inportant differences between the
governnent and nongover nnental organi zations such as busi ness corporations
wei gh agai nst the application of the principles of Upjohn in this case.
First, the actions of White House personnel, whatever their capacity,

cannot expose the Wiite House as an entity to crimnal liability. (No one
suggests that any of the conduct under investigation by the OC could
expose the Wiite House to civil liability.) A corporation, in contrast,
may be subject to both civil and crimnal liability for the actions of its

agents, and corporate attorneys therefore have a conpelling interest in
ferreting out any m sconduct by enpl oyees. The White House sinply has no
such interest with respect to the actions of Ms. dinton

W also find it significant that executive branch enployees,
including attorneys, are under a statutory duty to report crimna
wrongdoi ng by other enployees to the Attorney General. See 28 U S.C
8 535(b) (1994). Even nore inportantly, however, the general duty of
public service calls upon governnent enployees and agencies to favor
di scl osure over concealnent. The difference between the public interest
and the private interest is perhaps, by itself, reason enough to find
Upj ohn unpersuasive in this case. The inportance of the public interest
in questions of disclosure versus privilege is not unique to this case, for
it was a key
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reason the Suprene Court rejected the concept of work product immnity for
account ant s:

By certifying the public reports that collectively depict a
corporation’s financial status, the independent auditor assunes
a public responsibility t ranscendi ng any enpl oynent
relationship with the «client. The independent public
accountant performng this special function owes ultinmate
all egiance to the corporation’s creditors and stockhol ders, as
well as to the investing public. This ‘public watchdog’
function demands that the accountant mai ntain total
i ndependence fromthe client at all tinmes and requires conplete
fidelity to the public trust. To insulate from disclosure a
certified public accountant’s interpretations of the client’'s
financial statements would be to ignore the significance of the
accountant’s role as a disinterested analyst charged with
public obligations.

Arthur Young, 465 U.S. at 817-18. The public responsibilities of the Wite
House are, of course, far greater than those of a private accountant

performng a service with public inplications. We believe the strong
public interest in honest governnment and in exposi ng wongdoi ng by public
officials would be ill-served by recognition of a governnmental attorney-
client privilege applicable in crimnal proceedings inquiring into the
actions of public officials. W also believe that to allow any part of the
federal government to use its in-house attorneys as a shield against the
production of information relevant to a federal crinminal investigation
would represent a gross misuse of public assets. See also Jupiter

Painting, 87 F.R D. at 598 (recognizing the “pernicious potential” of a
governnmental attorney-client privilege “in a government top-heavy with
| awyers”) .10

°Judge Kopf cites several opinions of the Ofice of Legal
Counsel for support. See post at 41-45. W find each of these
opi ni ons unpersuasive in the context of this case. Theodore
A son’s 1982 opinion concerning the confidentiality of
communi cati ons between the President and the Attorney Ceneral
relies significantly on Freedom of Information Act cases and
Upj ohn, which we believe are not hel pful to the Wite House in
this case, and does not purport to address the viability of the
privilege in the face of a grand jury subpoena. See Menorandum
for the Attorney General re: Confidentiality of the Attorney
General’s Communi cations in Counseling the President, 6 Op. Of.
Legal Counsel 481, 490-97 (1982). Each of the other opinions
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We recognize the Wiite House's concern that “[a]ln wuncertain
privilege, or one which purports to be certain but results in wdely
varying applications by the courts, is little better than no privilege at
all.” Upjohn, 449 U S at 393. CQur first response is that the Wiite House
assunes that the attorney-client privilege is nore predictable ex ante than
it actually is. A client discussing an issue with a | awer cannot know,

for exanple, whether a bankruptcy trustee will later waive the privilege,
see Commodity Futures Trading Commin v. Weintraub, 471 U S. 343, 358
(1985), or whether the |l awyer’'s assistance will |ater becone an issue in

a proceedi ng, see Restatenent 8 130(1), or whether the |lawer and client
will later becone involved in a dispute, see Restatenent § 133, any of
which nmay result in disclosure of the conversation. Even so, we believe
our holding in this case does not make the duties of governnent attorneys

significantly nore difficult. Assumi ng arguendo that there is a
gover nnent al attorney-client privilege in ot her ci rcunst ances,
confidentiality will suffer only in those situations that a grand jury

mght later see fit to investigate. Because agencies and entities of the
governnent are not thenselves subject to crimnal liability, a governnent
attorney is free to discuss anything with a governnent official--except for

cited by the White House involves a governnent attorney
representing a governnent official sued in his or her individual
capacity in a Bivens action. In such a case, the governnent
attorney enters into a personal attorney-client relationship with
the individual defendant, and the usual privilege applies. See
28 CF.R 8 50.15(a)(3) (1996). No such personal attorney-client
rel ati onship exists between Ms. Cinton and the Wite House
attorneys.
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potential crimnal wongdoing by that official--without fearing later
revel ation of the conversation. An official who fears he or she nmay have
violated the crimnal law and wishes to speak with an attorney in
confidence should speak with a private attorney, not a governnent attorney.

Nor do we foresee any likely effect of our decision on the ability
of a governnent |awer to advise an official who is contenplating a future
course of conduct. |If the attorney explains the |aw accurately and the
official follows that advice, no harmcan conme fromlater disclosure of the
advi ce, which would be unlikely anyway. Like the N xon Court, “we cannot
conclude that advisers will be noved to tenper the candor of their renarks
by the infrequent occasions of disclosure because of the possibility that
such conversations will be called for in the context of a crininal
prosecution.” N xon, 418 U S. at 712. The Wite House's “chilling effect”
argunent is no nore persuasive in this case than it was in Nixon

Bef ore we can conclude that the Wite House may not use the attorney-
client privilege to thwart the grand jury’'s subpoena, we nust consider the
assertion, nade by both the Wiite House and Ms. dinton, that the presence
of M. Kendall, Ms. dinton’s private attorney, during her neetings with
the Wiite House attorneys affects the calculus in this case. W disagree.

The Wiite House and Ms. dinton rely on the commopn-interest

doctrine, which expands the coverage of the attorney-client privilege in
certain situations:
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If two or nore clients with a coomon interest in alitigated or
non-litigated matter are represented by separate | awers and
they agree to exchange information concerning the matter, a
conmuni cation of any such client that otherwi se qualifies as
privileged . . . that relates to the matter is privileged as
against third persons. Any such client may invoke the
privilege, unless it has been waived by the client who nade the
conmuni cat i on.

Restatement § 126(1); see also Proposed Fed. R Evid. 503(b)(3), 56 F.R D
at 236. This doctrine softens the ordinary requirenent that |awer-client
comuni cations nust be nmade in confidence in order to be protected by the
privilege. See Restatenent 8§ 121; John Morrell & Co. v. Local Union 304A
United Food & Commercial Wrkers, 913 F.2d 544, 555-56 (8th Cr. 1990)
(applying the doctrine), cert. denied, 500 U S. 905 (1991).

One possible interpretation of the neetings at issue here is that
they involved Ms. dinton in her personal capacity, her personal attorney,
Ms. Cinton as a representative of the Wiite House (which we assune for
t he sake of argunent would put her there in an official capacity), and the
White House's official attorneys, in a type of four-sided conference. W
will assune this scenario as a factual framework for the possible
application of the common-interest doctrine. W conclude that the doctrine
is inapplicable, for two distinct reasons.

First, as our discussion in Part IIl1-A supra, denopbnstrates, the
White House's assunption that conmmunications made by Ms. Cinton to M.
Sherburne and Ms. Nenmetz “otherwise qualif[y] as privileged,” Restatenent
8 126(1), begs the question we are called upon to decide. In addition,
there is lacking in this situation the requisite commopn interest between
the clients, who are Ms. dinton in her personal capacity and the Wite
House. Ms. dinton’s interest in the OC s investigation is, naturally,
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avoi ding prosecution, or else mnimzing the consequences if the AQC
decides to pursue charges against her. One searches in vain for any
interest of the White House which corresponds to Ms. Cinton’s persona
interest. The common interest may be “either legal, factual, or strategic
in character,” id. cnt. e, but no legitimate interest offered by the Wite
House neets even this |oose standard. Mst of the interests put forward
by the White House are sunmmed up in this excerpt fromits brief:

Both [the Wiite House and Ms. dinton] needed a full and
accurate understanding of the facts surrounding the various
i nci dents under investigation and of the | egal consequences of
those facts; both had an interest in ensuring that there was no
distortion of these events by political and | egal adversaries,
and no m sunderstandi ng of them by the public.

Br. of White House at 27. |In addition, the Wiite House and Ms. Cinton
cite the need for allocation of responsibility between personal and public
attorneys, the desire to determ ne whether any White House policies need
to be altered to prevent future difficulties, the fact that the AQCis
investigating “official msconduct,” and the ongoing Whitewater-rel ated
i nvestigations by the RTC, FDIC, and Congress as factors creating a common
i nterest between them

W have no doubt that the Wiite House and Ms. Cinton are concerned
with understanding fully the facts involved in the QC s investigation, nor
that dividing responsibility between the personal attorneys and Wite House
counsel can be a difficult task. And surely the multiplicity of
i nvestigating authorities only conplicates the |ives of these attorneys.
But these justifications anmobunt to no nore than an assertion that “we all
want to obey the law.” W do not believe the comon-interest doctrine
stretches that far.
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As for the suggestion that the OC is investigating “official
m sconduct,” thus triggering the interest of the Wite House, we believe
there is a difference between “official msconduct”--whatever that may be--
and “m sconduct of officials.” The OC is actually investigating the
actions of individuals, sone of whom hold positions in the Wite House.
The O C s investigation can have no legal, factual, or even strategic
effect on the Wiite House as an institution. Certainly action by the AQC
may occupy the time of Wite House staff nenbers, nmay vacate positions in
the White House if any of its personnel are indicted, and nay harmthe
President and Ms. dinton politically. But even if we assune that it is
proper for the Wiite House to press political concerns upon us, we do not
believe that any of these incidental effects on the Wite House are
sufficient to place that governnmental institution in the sane canoe as Ms.
dinton, whose personal liberty is potentially at stake.

The White House argues that it nust be pernmitted to invoke the

attorney-client privilege not for the benefit of the President as an

i ndividual, but for the benefit of the Republic.’” N xon v. Adm nistrator
of Gen. Servs., 433 U S. 425, 449 (1977) (quoting the Solicitor General's
brief filed in that case). Because, however, the Wiite House and Ms.

Cinton have failed to establish that the interests of the Republic
coincide with her personal interests, the attenpt nust fail

C.
We next confront the conclusion of the District Court that Ms.
dinton's reasonabl e belief that her conversations with Wite House | awers

were privileged is sufficient to prevent their disclosure. Because we
conclude that this issue is irrelevant to
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the inquiry at hand, we need not exami ne whether Ms. Cinton's belief was
reasonabl e.

In sone aspects of the law of attorney-client privilege, the client's
reasonabl e beliefs may be relevant. For exanple, courts have found the
privilege applicable where the client reasonably believed that a poseur was
in fact a |lawer,! reasonably believed that a |awer represented the
client rather than another party,! or reasonably believed that a
conversation with a lawer was confidential, in the sense that its
subst ance would not be overheard by or reported to anyone else.® Al
t hese situations involve, in essence, reasonable m stakes of fact, none of
which is applicable here. Because Ms. Cinton does not claimthat she
believed that the Wiite House |awyers represented her personally, her
argunent nust be that she believed that the | aw sweeps broadly enough to
cl oak these conversations within the attorney-client privilege.* But we
know of no authority, and Ms. Cinton has

1See United States v. Miullen & Co., 776 F. Supp. 620, 621
(D. Mass. 1991) (dicta); United States v. Tyler, 745 F. Supp.
423, 425-26 (WD. Mch. 1990); United States v. Boffa, 513 F.
Supp. 517, 523 (D. Del. 1981) (dicta). See generally Restatenent
§ 122(1).

12See United States v. Hart, No. Crim A 92-219, 1992 W
348425, at *1-2 (E.D. La. Nov. 6, 1992); cf. Wlie v. Marley Co.,
891 F.2d 1463, 1471-72 (10th Gr. 1989) (finding no abuse of
discretion in district court’s application of privilege where
relationship of enployee to enployer’s attorney was confusing).

13See United States v. Mscony, 927 F.2d 742, 752 (3d Cir.),
cert. denied, 501 U. S 1211 (1991); Giffith v. Davis, 161 F.R D
687, 694-95 (C.D. Cal. 1995). See generally Restatenent § 121.

Y“Ms. dinton bases her argunent in part on the
confidentiality obligations of attorneys licensed in the District
of Colunmbia. See D.C. Rules of Professional Conduct Rule 1.6
(1996). The commentary to that very rule, however, states that
it is not intended to govern the scope of the attorney-client
privilege, see id. cnt. 5 and we have previously held that
ethical rules do not alter the privilege. See United States v.
Sindel, 53 F.3d 874, 877 (8th Gr. 1995).
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cited none, holding that a client’'s beliefs, subjective or objective, about
the law of privilege can transform an otherw se unprivil eged conversation
into a privileged one.

As the O C notes, only rarely does the | aw take account of an actor’s
beliefs about the law at the tine he or she took action: the doctrine of
qualified immunity, the non-applicability of new rules of constitutiona
|law to federal habeas petitions brought by state prisoners, and the good-
faith exception to the warrant requirenent are perhaps the best exanples.
W thout delving into the policy reasons behind these exceptional |ega
doctrines, we are satisfied that there is no conpelling reason that a
reasonabl e- m st ake-of -l aw rul e should apply in the realm of privil eges.
See Trammel, 445 U. S. at 53 (overruling earlier case that had upheld

privilege against adverse spousal testinony and affirming defendant’s
convi ction, despite possible reliance on prior |aw).

D.

For the reasons stated, we conclude that the Wite House may not use
the attorney-client privilege to avoid conplying with the subpoena issued
in this case by a federal grand jury calling for the notes in question of
Ms. Nenetz and Ms. Sherburne.

V.
The District Court held that the work product doctrine al so applied

inthis case to protect the White House attorneys’ notes from di scl osure.
W di sagree.
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The wor k product doctrine sharply linits the access of an opponent
to materials “prepared in anticipation of litigation or for trial.” Fed.
R Cv. P. 26(b)(3); see also Hickman v. Taylor, 329 U S. 495, 511 (1947)
(“materials obtained or prepared by an adversary’'s counsel with an eye

toward litigation”); Restatenent 8§ 136(1) (material “prepared by a | awer
for litigation then in progress or in reasonable anticipation of future
litigation”). The Wite House's claimof work product imunity founders
on the “anticipation of litigation” requirenent of the doctrine.

Courts have applied work product immunity in a variety of |[egal
contexts. See H ckman, 329 U S. at 513-14 (civil case); United States v.
Nobl es, 422 U S. 225, 238 (1975) (crimnal case); lIn re Gand Jury
Proceedings (Duffy), 473 F.2d 840, 846-47 (8th Cr. 1973) (grand jury
i nvestigation). The essential elenent of each case, however, is that the

attorney was preparing for or anticipating sone sort of adversarial
proceedi ng involving his or her client.™ The Wite House' s argunent that
its lawers were preparing for the OCs investigation is sinmply
unpersuasi ve; as we have stated previously, the O Cis not investigating
the Wiite House, nor could it do so. Wite House officials nay be under
i nvestigation on account of their individual acts, but we know of no
authority allowing a client such as the Wiite House to clai mwork product
immunity for materials nerely because they were prepared while sone other
person, such as Ms. Cdinton, was anticipating litigation.?*® Cf. In re
California Pub. Utils. Commn,

B\Work product inmmunity may be asserted by either the client
or the attorney. See, e.d., In re Sealed Case, 676 F.2d 793, 809
& n.56 (D.C. Cr. 1982).

®Even if there is a conmon-interest work product doctrine,
see United States v. Anerican Tel. & Tel. Co., 642 F.2d 1285,
1299-1300 (D.C. Gr. 1980), our earlier holding that the Wite
House and Ms. Cinton share no rel evant common interest nakes
t he doctrine inapplicable here.
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892 F.2d 778, 781 (9th Gr. 1989) (concluding that non-party to litigation
may not assert work product doctrine).

As a fall-back position, the Wite House suggests that anticipated
congressional hearings will suffice as well as anticipated litigation. The
Rest atenent seens to agree with the Wite House. See Restatenent § 136
cmt. h (stating that litigation “includes a proceeding such as a grand jury
or a coroner’'s inquiry or an investigative legislative hearing”). Neither
the Wiite House, Ms. dinton, nor the Restatenent cites any authority for
this proposition, however, and we have discovered none. c. P. & B.
Marina, L.P. v. lLogrande, 136 F.R. D. 50, 58-59 (E.D.N. Y. 1991) (finding
letters fromlobbyist to client not protected work product), aff’'d, 983
F.2d 1047 (2d Cr. 1992) (table). Even if it could be said that the Wite
House antici pated a congressional investigation of the Wiite House itself,

rather than nerely of individuals who work at the Wiite House, and even if
we consider a congressional investigation to be an adversarial proceeding,
the only harmthat could conme to the Wite House as a result of such an
investigation is political harm As in our discussion of the common-
interest doctrine, we decline to endorse the position of the Wite House
where it is based on nothing nore than political concerns.

The Wiite House bears the burden of establishing the elenents of work
product immunity. See Restatenent 8§ 139(2). Based on the show ng the
Wi te House has nade here, we cannot conclude that the work product of its
attorneys nmay be kept fromthe QC
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V.

At oral argunent, we raised sua sponte the possibility that we could
deci de the questions of |aw presented in this appeal w thout necessarily
applying themto this case. After further consideration, we have concl uded
that our decision nust be applied to the parties now before us.

In Harper v. Virginia Dep’'t of Taxation, 509 U S 86 (1993), the
Supreme Court settled one major question of the retroactivity of decisions:

When this Court applies a rule of federal law to the parties
before it, that rule is the controlling interpretation of
federal law and nust be given full retroactive effect in al

cases still open on direct review and as to all events,
regardl ess of whether such events predate or postdate our
announcenment of the rule. . . . In both civil and crim nal

cases, we can scarcely pernmt ‘the substantive lawto shift and
spring’ according to ‘the particular equities of individua
parties’ clains’ of actual reliance on an old rule and of harm
froma retroactive application of the new rule.

Id. at 97 (citation and alterations omtted); see also Giffith v.

Kent ucky, 479 U S. 314, 322-23 (1987) (adopting sane rule for crimnal
cases).

The Court’s recent decisions have not forced it to contend with the
permssibility of “pure prospectivity,” that is, the practice of announci ng
a newrule but applying it neither to the parties involved in the watershed
case nor to others simlarly situated. The Court has on occasion resorted
to purely prospective decisionnmaking, see Janes B. Beam Distilling Co. v.
Ceorgia, 501 U S 529, 536 (1991) (opinion of Souter, J.) (citing cases),
but | anguage in the Court’s recent opinions convinces us that purely
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prospective adjudication is at |east unwise and nost |ikely beyond our
power. See Harper, 509 U S at 97 (citing “‘basic nornms of constitutional
adjudication'” (quoting Giffith, 479 U S. at 322)); id. at 106 (Scali a,
J., concurring) (“prospective decisionmaking is quite inconpatible with the
judicial power”).

The nost rel evant precedent al so suggests that it is appropriate to
apply our decision in this case. |In Trammel, the Suprene Court considered
the well-established common |aw privilege against adverse spousa
t esti nony. See Trammel, 445 U S. at 43-46 (describing history of

privilege). The Court had specifically affirmed the vitality of the
privilege in Hawkins v. United States, 358 U S. 74, 77-79 (1958), and the
Proposed Rul es of Evidence had recomended continuation of the privilege.
See Proposed Fed. R Evid. 505(a), 56 F.R D. at 244. Nevert hel ess, the
district court permtted Trammel’'s wife to testify against himover his

obj ection, and the court of appeals affirnmed his conviction. See Tranmrel,
445 U.S. at 42-43. The Suprene Court, by a unani nbus vote, took the
privilege away fromthe defendant-spouse, leaving it to the w tness-spouse

to decide whether to testify. See id. at 53. Despite this clear
overruling of its earlier precedent, the Court applied the new rule to
Trammel s case and affirned his conviction. W believe the sane treatnent
is appropriate in this case, which involves no such drastic change in the
law; in fact, because this is a case of first inpression, our decision
i nvolves no change in the law at all

In short, a purely prospective decision is little nore--perhaps
not hi ng nore--than an advi sory opinion. We decline to render such an
opi nion and concl ude that our holding necessarily applies to the Wite
House in this case.
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VI .

To sumup, we hold that neither the attorney-client privilege nor the
attorney work product doctrine is available to the Wiite House in the
circunmstances of this case. Accordingly, the order of the District Court
is reversed, and the case is remanded for the entry of an order granting
the O C s notion to conpel.

KOPF, District Judge, dissenting.

I. Introduction

| respectfully dissent. This case involves the institutional
capacity of the President of the United States to function with the advice
of | egal counsel. The clarity of this point is nade evident by the
subpoena, which demands notes taken by “the Ofice of Counsel to the
President.” (Subpoena Rider at 1.) Because of this inportant fact, | would
apply United States v. N xon, 418 U S. 683 (1974), rather than the position
urged by the Independent Counsel (1C. | would not follow N xon for sone

pur poses, and disregard it for others.

Federal Rule of Evidence 501 requires that we deci de whet her federal
comon | aw extends the attorney-client privilege to the Wite House. The
Wi te House possesses an attorney-client privilege under proposed Federal
Rul e of Evidence 503, sonetines called Suprene Court Standard 503 (Rul e
503). Rul e 503 accurately states the federal common |aw regarding the
attorney-client privilege, as this court has consistently stated in the
past. The followi ng portion of Rule 503 is pertinent to the dispute here:
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(a) Definitions. As used in this rule:

(1) A “client” is a person, public officer, or corporation,
associ ation, or other organization or entity, either public or
private, who is rendered professional |egal services by a
| awyer, or who consults a lawer with a view to obtaining
prof essional |egal services fromhim

(2) A “lawyer” is a person authorized, or reasonably believed
by the client to be authorized, to practice lawin any state or
nati on.

(3) A “representative of the lawer” is one enployed to assi st
the lawer in the rendition of professional |egal services.

(4) A communication is “confidential” if not intended to be
disclosed to third persons ot her than those to whom di scl osure
is in furtherance of the rendition of professional |egal

services to the client or those reasonably necessary for the
transm ssion of the communication

(b) General rule of privilege. A client has a privilege to
refuse to disclose and to prevent any other person from
di scl osing confidential conmunications nmade for the purpose of
facilitating the rendition of professional |egal services to
the client, (1) between hinself or his representative and his
|awyer or his lawer's representative, or (2) between his
| awyer and the lawyer’'s representative, or (3) by himor his
| awyer to a | awyer representing another in a matter of common
interest, or (4) between representatives of the client or
between the client and a representative of the client, or (5)
bet ween | awyers representing the client.

Rul e 503, reprinted in 56 F.R D. 183, 235-36 (1972).

| disagree with the IC that the Rule does not nmean what it states,
and we should act as if it did not exist. There is no reason to deny the
wel | -recogni zed principle that the governnent, including the Wite House,
is legitimtely entitled to the attorney-client privilege (and the work-
product doctrine). The
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White House, no less than a state governnent or a corporation, is entitled
tothe privilege in all types of cases, including crininal cases, so that
the Wiite House can conply with the law. The privilege advances the public
interest by assuring that the Wite House will receive well-founded, fact-
specific legal advice based upon candid responses from Wiite House
officials. Accordingly, | disagree with the IC s position that the Wite
House | acks the attorney-client privilege.

However, the Supreme Court’'s decision in Nixon persuades ne that
the White House privilege gives way to a grand jury subpoena duces tecum
i ssued under the direction of the IC provided the procedural protections
of N xon have been observed. Unlike the IC, | believe N xon overcones, but
does not erase, the privilege. Ni xon requires us to conclude that the
President’'s general need for confidentiality, expressed here by the
attorney-client privilege, is overshadowed by the grand jury' s general need
for evidence of the truth. Still, N xon does not, as the IC urges and the
majority finds, permt us to assune that the Wite House |acks the
privilege in the first instance.

In particular, | would require, as N xon did in the context of a
trial subpoena, that before docunents are revealed to the grand jury:

(1) the special prosecutor nust nake an initial threshold
showi ng before the district court that the docunents are: (a)
specifically needed; (b) relevant; and (c) adm ssible;

(2) assum ng such a showi ng has been nade, the docunents are

first delivered to the district judge, who will exanmine the
docunents in chanbers, to decide if in fact the docunents are
rel evant and adnmissible, and irrelevant docunments wll be

returned under seal to the Wiite House.
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Id. at 700-02, 713-16.

| do not agree that a grand jury subpoena directed at the Wite House
is nore inportant than the trial subpoena directed at the White House in
Nixon. The President’s justifiable need for confidentiality is, as N xon
recogni zed, ever present no matter what other governmental interests are
asserted by a prosecutor. The public purpose served by a grand jury is no
nore inmportant than the public purpose served by a crinnal trial. Thus,
| disagree with the court’s failure to require the IC to nake the sane type
of showing on a notion to conpel a response to a grand jury subpoena
directed at the Wiite House as would be required by Nixon for a tria
subpoena.

Furt hernore, because Ms. dinton also has an attorney-client
privilege in her personal capacity, her privilege, inplenented in this case
by the “common interest” part of the rule, should be considered a conplete
defense to the grand jury subpoena issued to the Wiite House. | have two
reasons for this belief: (1) unlike the Wite House, Ms. dinton has
various constitutional rights that are inplicated by intercepting her
privileged conmmunications wthout warning and then revealing those
communi cations to a prosecutor; and (2) Nixon did not attenpt to bal ance
the “public interest” against the “individual interest” and thus cannot
serve as precedent for the dispute between the IC and Ms. dinton in her
personal capacity.

Final |y, because we should now declare for the first tine that N xon
overcones the Wiite House privilege if a proper showing is nade, Ms.
dinton would consult with White House | awers at her peril in the future.
She would be infornmed from our opinion that such consultations mght no
| onger be protected since the other
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party to her conversations (the Wite House and its |lawers) could be
obligated to respond to a grand jury subpoena if the prosecutor nade the
showi ng required by N xon. Consequently, in the future, and to the extent
of a grand jury subpoena, any such comrunications could not legally be
“intended” by Ms. dinton as “confidential” under Rule 503(a)(4) because
she woul d know and understand that her conmmuni cations could be “discl osed
to third persons.”

Accordingly, | would affirmthe district court’s properly cautious
decision refusing to enforce the subpoena. Yet | would nmake it clear that
the Wiite House attorney-client privilege gives way to a grand jury
subpoena issued under the supervision of the IC if the procedura
protections afforded the Wite House by N xon are satisfied. A detailed
expl anati on of these views is set forth bel ow.

Il. The Wiite House

Like any other client, the Wite House has an attorney-client
privilege in all types of cases. The question, and it is a very difficult
one, is whether that privilege should prevail in this first-of-a-kind case.
Subj ect to certain procedural protections, fidelity to N xon requires that
the White House privilege give way to the linmted extent of a subpoena
duces tecumissued by a federal grand jury acting at the direction of the
IC. W should not, however, act as if the Wiite House | acks the privil ege
or allow the IC to nake an end run around the procedural protections
af forded the White House by N xon
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A. The Wiite House and the Attorney-Cient Privilege

We nmust ask two questions when determ ning whether the Wite House
has an attorney-client privilege: (1) what standard applies and (2) has
the Wiite House satisfied that standard?

1. The Common Law and Rul e 503

Federal Rule of Evidence 501 provides that “the privilege of a .
person” or “governnment” “shall be governed by principles of the conmon
| aw as they nmay be interpreted by the courts of the United States in |ight
of reason and experience.” It is our task to find the common |aw of
attorney-client privilege.

Promul gated by the Suprene Court in Novenber 1972, Rule 503(a)(1)
plainly grants the Wiite House the attorney-client privilege. The rule
extends the privilege to “organi zation[s] or entit[ies], either public or
private.”

The subpoena was directed to the “Wite House.” Thus, the IC
recogni zed the “White House” as a discrete governnental organization or
entity protected by the unanbiguous |I|anguage of Rule 503(a)(1).
Consequently, if Rule 503 applies, the Wiite House has the privilege it
asserts.

To avoid Rule 503, it is argued that the rule does not apply because
(1) Congress did not enact it; (2) it does not apply to crininal cases
i nvol ving governnental entities; (3) the public interest is not served when
a governnental entity asserts the privilege. None of these argunents
suggest a valid reason for failing to follow the plain words of the Rule.
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a. Rule 503 Reflects the Commmon Law Despite Congressional Action

Congress did not enact Rule 503 and various other privilege rules.
I nstead, Congress adopted a general rule (Rule 501) allow ng the federa
courts to establish privilege in light of the conmon |law. See Jaffee v.
Rednond, 116 S. & 1923, 1927 n.7, 1930 (1996) (citing proposed Rule 504
regardi ng psychotherapist-patient privilege in support of the Court’'s

adoption, under Rule 501, of such a privilege).

Qur precedents correctly state, however, that Rule 503 is “‘an
accurate definition of the federal common |aw of attorney-client
privilege.”” |1n Re Bieter Co., 16 F.3d 929, 935 (8th Cir. 1994) (quoting
2 Jack B. Winstein et al., Winstein's Evidence T 503[02], at 503-17
(1975)) (applying rule and finding the privilege applied to partnership and

prevent ed di scl osure of comruni cation between a consultant of partnership
and attorney); United States v. Spector, 793 F.2d 932, 938 (8th CGr. 1986),
cert. denied, 479 U S. 1031 (1987) (stating “courts have relied upon [Rule
503] as an accurate definition of the federal comon | aw of attorney-client

privilege” and affirm ng order quashi ng subpoena for taped statenents nade
by client at direction of a lawer); Gtibank, N.A v. Andros, 666 F.2d
1192, 1195 n.6 (8th Gr. 1981) (stating rule is “a source for defining the
federal comon |aw of attorney-client privilege” and hol ding that privilege

bel onged to trustee of a corporation and could be waived by hin).

O her circuits have cone to the sane conclusion. See e.d.,
Tennenbaum v. Deloitte & Touche, 77 F.3d 337, 340 (9th Cir. 1996) (the
court would ook to Rule 503 since the proposed rul e, although not adopted,

was a conveni ent conprehensive guide to existing federal |aw of privilege)

(citations omtted); United States v.
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Moscony, 927 F.2d 742, 751 (3rd Cir.), cert. denied, 501 U S 1211 (1991)
(Suprene Court Standard 503, though not pronul gated, is a restatenent of
the common | aw of attorney-client privilege applied in the federal courts
before the adoption of the federal rules) (citations omtted); United
States v. (Under Seal), 748 F.2d 871, 874 n. 5 (4th Cr. 1984) (Rule 503
provi des a conprehensive guide to the federal common | aw of attorney-client
privilege) (citations onmitted).

| mportantly, the Suprene Court proposed the Rule. This court, and
others, frequently refers to the Rule as “Suprene Court Standard 503.”
See, e.0., In Re Bieter Co., 16 F.3d at 935; United States v. Spector, 793
F.2d at 938. \When searching for the conmon |aw, we shoul d not disregard
the fact that the Supreme Court approved the Rule.

Di stingui shed comentators have al so reached the sane concl usion:
“Standard 503 is a restatenment of the traditional comon |aw attorney-
client privilege that had been applied in the federal courts prior to the

adoption of the federal rules. Consequently, despite the failure of
Congress to enact a detailed article on privileges, Standard 503 shoul d be
referred to by the courts.” 2 Jack B. Winstein et al., Winstein's

Evi dence 9 503[02], at 503-19 (1996) (citing, anong other cases,
Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 605 n.1 (8th Cir.
1977)) (footnotes omtted). See also Restatenent of the Law (Third)
Qoverning Lawyers 8§ 124 & Rep.’s n. at 412 (Proposed Oficial Draft 1996),?
available in W database “REST-LGOV" (citing Rule 503(a)(1)

This draft received tentative approval in May, 1996.
Anerican Law Institute Nears Finish Line on Lawer Ethics,
Product Liability Projects, 64 U S. L.W 2739 (May 28, 1996).
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as support for the proposition that the “prevailing rule” is that the
governnent has the sane privilege as its private counterparts).

Therefore, the failure of Congress to adopt Rule 503 is not
significant. The Rule is an accurate definition of the federal common | aw
of attorney-client privilege despite the | ack of Congressional approval.

b. Rul e 503 Makes No Distinction for Crimnal Cases

Contrary to the second argunent for not applying it, the plain words
of Rule 503 make no distinction for crinmnal cases. | find no reason to
nmake an exception for special prosecutors who have a dispute with the Wite
House.

To the extent it is suggested that the privilege has never been
extended to a federal governnental entity in a crimnal case brought by
anot her federal governnental entity, the point is neaningless. The reason
there are no such cases is obvious: intra-governnental disputes in the
federal crimnal arena seldom arise, regardl ess of whether the attorney-
client privilege is involved.

Further, there is certainly no case which denies the privilege in
matters such as this. In fact, the only renotely relevant federal case
inmplicitly acknow edged the existence of the privilege for a state

governnental entity in a federal crimnal investigation. |In Re Gand Jury
Subpoena, 886 F.2d 135, 137-38 (6th Cir. 1989) (“city council” was a
“client” for the purpose of attorney-client privilege when a federal grand
jury sought docunents fromthe City of Detroit and the city asserted the
privilege).
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Most inportantly, there is no reason to pretend the privil ege does
not exist sinply because the Wite House asserts it during a crimnal
investigation. As wll be discussed in nore detail later, N xon did not
take this approach. Rather, as the N xon court nade clear, the appropriate
approach is to balance the governnental privilege asserted by the Wite
House (whether it be the attorney-client privilege or sone other privilege)

agai nst the conpeting governnental interest asserted by the IC the
ultimate goal being to pronote the “public interest.” 418 U S. at 707-13.
Consequently, | reject the argunent that it is proper to ignore the

attorney-client privilege because the | C has the power to attach the | abel
“crimnal” to this dispute.

c. A Wite House Privilege Pronotes the Public |nterest

Recognition of the privilege for governnental entities, particularly
the White House, advances the public interest.

Since Rule 503 was proposed, the federal courts have consistently
recogni zed that governnental entities have the attorney-client privilege.
See, e.qg., Mead Data Cent., Inc. v. United States Dep’'t of Air Force, 566
F.2d 242, 252-53 & n.20 (D.C. Gr. 1977) (recogni zing privilege in Freedom
O Information Act (FOA) case and stating that in other contexts “there

are decisions which have applied [the privilege] to deny a discovery
request directed toward a governnent”) (citations omtted); Jupiter
Painting Contracting Co. v. United States, 87 F.R D. 593, 598 & n.6 (E. D.
Pa. 1980) (recognizing privilege in a suit for a tax refund and stating

that “[c]ourts generally have accepted that attorney-client privilege
applies in governmental context”) (collecting federal cases dating from and
after 1963) (citations onitted).
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While it is true that none of these cases dealt with the precise
issue in this case, one cannot ignore the fact that the courts have
consistently held that the public interest is furthered by extending the
privilege to governnental entities. As a result, we should be very
skeptical of the ICs argunment that requires us to ignhore a general
principle.

Since at least 1965, Congress has affirmatively recognized the
governnment’s need to be protected by the attorney-client privilege
regardi ng the producti on of docunents. NLRB v. Sears, Roebuck & Co., 421
U S 132, 136, 154 (1975) (applying 5 U. S.C. § 552(b)(5)) (FO A case). The
Court observed that the legislative history, authored in 1965, declared the
exenption “*would include . . . docunents which would cone within the

attorney-client privilege if applied to private parties.’” [d. (quoting
S. Rep. No. 813, 89th Cong., 1st Sess., 3 (1965)). Consequently, believing
that Congress would find recognition of the privilege to be a surprise is
i mpossi bl e.

The proposed Restatenment of the Law (Third) Governing Lawyers al so

recogni zes that the attorney-client privilege “extends to a conmunication
of a governnental organization” and to “an individual officer, enployee,
or other agent of a governmental organization . . . .” Restatenent of the
Law (Third) Governing Lawers 8§ 124, at 408. This section “states the
generally prevailing rule that governnmental agencies and agents enjoy the

sane privilege as non-governnental counterparts.” Id. cnt. b at 409 &

Rep.’s n. at 412-14 (collecting federal and state cases dating from and
after 1942) (citations onmtted) (enphasis added). The rationale is
obvious: “The privilege aids governnent entities and officers in obtaining
| egal advice founded on a conplete and accurate factual picture.
Communi cations from such agents should be correspondingly privileged.” 1d.
at 408. The Restatenent’s reasoned concl usi on
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comng nearly twenty-five years after the Suprene Court proposed Rule 503,
| ends added support for the finding that a governnental attorney-client
privil ege advances, rather than detracts from the public interest.?

Al t hough the I C now holds the opposite view, the United States has
previously and consistently taken the position that governnental entities,
particularly the President and his advisers, are protected by the attorney-
client privilege. One prior expression of the views of the United States
regarding the attorney-client privilege, the President, and his advisers
is particularly thoughtful

In a 1982 opinion issued to the Attorney General of the United
States, Assistant Attorney Ceneral Theodore B. O son, of the Ofice of
Legal Counsel (COLC), advised the Attorney General that “[a]lthough the
attorney-client privilege traditionally has been recogni zed in the context
of private attorney-client relationships, the privilege also functions to
protect communi cati ons between governnent attorneys and client agencies or
departnents, as evidenced by its inclusion in the FOA much as it operates
to protect attorney-client comunications in the private sector.”
Menorandum for the Attorney General re: Confidentiality of the Attorney
General's Communications in Counseling the President, 6

2Even those comentators who question whether the attorney-
client privilege was extended to governnents at “comon | aw’ agree
“nmost” courts have recognized that governnental entities are
entitled to the privilege. 24 Charles Alan Wight & Kenneth W
Gaham Jr., Federal Practice and Procedure, 8§ 5475, at 125 (1986).

These commentators |ikew se predict the courts will continue to
recogni ze that the privilege extends to governnental entities. |d.
at 128. (“[I1]t seens likely that sone form of privilege for

governnmental clients will be recogni zed by federal courts applying
Rule 501.”) (citations omtted.)
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p. Of. Legal Counsel 481, 495 (1982) (citations omtted), reprinted in
Appel l ee’s App. [hereinafter Att'y Gen.'s Mem].

QOLC found convinci ng support for its position in Upjohn Co. v. United
States, 449 U S. 383, 389-97 (1981) (applying attorney-client privilege in
corporate context, rejecting “control group test,” and holding that

detailed informati on provided to corporate counsel by corporate nmanagers,
who were not necessarily policy makers, regardi ng questionabl e paynents by
corporation was protected froman | RS docunent summopns under the attorney-
client privilege®. Att’'y Gen.’s Mem at 495-96.

According to OLC, the President, no |less than the Upjohn corporati on,
required the attorney-client privilege so he could conply with the | aw by

insuring that subordinates talked candidly with counsel. | d. ac
reasoned:
[ITt is likely that, in nost instances, the ‘client’ in the

context of comunications between the President and the
Attorney Ceneral, and their respective aides, would include the
broad scope of Wiite House Advisers in the Ofice of the
Pr esi dent. The ‘functional’ analysis suggested by Upjohn
focuses on whether the privilege would encourage the
comuni cation of relevant and hel pful information from advisors
nost familiar with the matters on which |egal assistance is
sought, as well as whether the privilege is necessary to
protect and encourage the comunication of frank and candid
advice to those responsible for executing the reconmrended
courses of action.

]ln addition, the Court held that to the extent they
reflected the nental inpressions of counsel, the docunents were
al so protected fromdisclosure by the “work product” doctrine.
Id. at 401-02. To the extent the notes in this case are “work
product,” they too woul d be protected under the “work product”
doctrine of Upjohn.
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Id. at 496.

If this court has to make a choi ce when discovering the comon | aw
as applied to the Wite House, we ought to choose the anal ysis contai ned
in the Menorandum for the Attorney General. | am particularly opposed to

the adoption of the position urged by the | C because it is contrary to the
| ong-standi ng policy of the Departnent of Justi ce.

To avoid Upjohn, it is argued that the Wiite House is different from
a corporation in three distinguishing respects. It is argued that the
Whi t e House cannot be prosecuted for a crine. The IC also argues that
White House | awyers, unlike counsel for corporations, have a statutory
responsibility to report crines. Finally, it is clained that the Wite
House, as opposed to a corporation, has a duty to further honest
gover nnment .

Since the Upjohn decision was not based upon the fact that a
corporation could be prosecuted for a crine, it is an irrelevancy to
di sti ngui sh Upjohn on that basis. |n Upjohn, the government pursued the
exact opposite of the ICs argunent here that the privil ege does not apply
because the Wiite House cannot be prosecuted for a crinme. |In Upjohn the
governnent argued that because corporations were subject to crininal
liability corporations had a sufficient incentive to conply with the | aw
and, therefore, corporations did not need the attorney-client privilege
because they woul d seek | egal advice in any event. The Court rejected this
argunent in a footnote. 449 U S. at 393 n.2. Sinply put, Upjohn did not
turn on the presence or absence of crinnal liability. 1d.

More to the point, Upjohn reasoned that corporate policy nakers
legitimately need their lawers to know the facts in order
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for the corporation to conply with the law, and, absent the corporate
attorney-client privilege, the fact-finding process would be inpaired al ong
with the corporation’'s ability to conformits conduct to the law after
receiving fact-based legal advice. |d. at 389-97. Li kewi se, the Court
reasoned that even minor corporate enpl oyees needed candid | egal advice to
insure that the corporation conplied with the law, and absent the privil ege
such advice would not likely be forthcom ng. Id. The sane reasoning
applies to the Wite House.

| also reject the related argunent that we can distingui sh Upjohn on
the basis that a Wite House official who fears he or she may have vi ol at ed
the crimnal |law should speak to a private attorney, not a governnent
| awyer. This argunent nisses the point for extending the privilege to
or gani zati ons.

The organi zational attorney-client privilege, be it asserted by the
White House or Upjohn, is intended to encourage officials, who nmay be
fearful of losing their jobs, their reputations, their privacy, or their
liberty, to tell the organization the raw truth so it can conply with the
law. The privilege is also prem sed upon the reasonabl e belief that no-
nonsense legal advice generally depends upon confidentiality, and
corporations need such advice if they are to conply with the law. In this
regard, there is no reason to presune that the Wite House is different
from Upj ohn.

The argunent that governnent |awers, unlike corporate counsel, are
required by statute to report crinmes and this fact distinguishes Wite
House counsel fromcorporate counsel, is built upon a false premise. Wile
it is true that 28 U S.C. 8§ 535(b) requires governnental enployees to
report crines, the Departnent of Justice has properly reasoned that the
statute nmust be interpreted in confornity with, not in opposition to, the
attorney-client
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privilege. Antonin Scalia, Assistant Attorney Ceneral, Ofice of Lega
Counsel, Menorandum for the Deputy Attorney GCeneral re: D scl osure of
Confidential Information Received by U S Attorney in the Course of
Representing a Federal Enployee at 2 (Nov. 30, 1976), (“[No information
t he enpl oyee conveyed to the Assistant U S. Attorney in connection with the
civil action may be used by the Department to prosecute the enpl oyee; nor
may it be turned over to anyone el se, such as the enpl oyi ng agency, for use
against him”), reprinted in Appellee’'s App. Assistant Attorney Cenera
Scalia stated: “Aven the absence of any discussion of the subject in the
| egislative history [regarding section 535(b)], it would in our view be
i nappropriate to infer a congressional purpose to breach the universally
recognized and longstanding confidentiality of the attorney-client
privilege.” |d. at 6-7 (enphasis added).

The Departnent of Justice has consistently followed this advice. For
exanple, in 1985 OLC stated that the “principal reason for our conclusion
that the attorney-client privilege overrides § 535(b) is that
confidentiality of conmunications between client and | awer is essential
if Departnment attorneys are to be able to provide adequate |ega
representation.” Ralph W Tarr, Acting Assistant Attorney General, Ofice
of Legal Counsel, Duty of Governnent Lawyers Upon Receipt of Incrimnating
Information in the Course of an Attorney-dient Relationship Wth Another
Governnment Enpl oyee at 6 (March 29, 1985) (citing prior opinions of OC
dating from1978), reprinted in Appellee s App.

Lastly, the argunent is advanced that the White House, but not a
corporation, has a public duty to seek honest governnent. Therefore, it
is argued, the attorney-client privilege should be ignored because it
i npedes an honest governnent’'s search for the truth. The “good governnent”
argunent is no basis for denying the privilege to the Wite House.
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To recogni ze that the Wite House has an attorney-client privilege
is not to adopt a “bad governnent” position though the existence of such
a privilege may inhibit the IC fromobtaining all the information he m ght
i ke by maki ng a demand upon the White House. As Upjohn recogni zed, the
attorney-client privilege serves the public interest by pronoting the
“valuabl e efforts of corporate counsel to ensure their client’s conpliance
with the law,” especially in those areas of the law that are “hardly .

instinctive.” 449 U S. at 392. The sane thing can be said for the Wite
House, especially because it has a duty to pronote honest government. W
shoul d not prem se our decision upon the assunption that the ICis the only
guardi an of just governnent.

In short, | reject the argunent that the attorney-client privilege
in the hands of the Wite House is antithetical to the interests of
justice, though | acknow edge that the privilege may i npede the work of the
IC. Wen a prosecutor asks the court for help in invading the confidences
of the President, the proper way to address the “public interest” question
is not to pretend that the Wite House | acks the attorney-client privilege.
On the contrary, the court should carefully balance, as N xon did, the
conpeting governnmental interests, subject to the procedural protections
that Nixon carefully set forth.

e. Sumary

Rul e 503 is an accurate statenent of the common | aw. The rule is
therefore definitive, and we should apply it.
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2. Application of Rule 503

Having deternmined that Rule 503 is definitive and that the
governnmental attorney-client privilege set forth in Rule 503 generally
pronmotes the public interest when applied to the Wiite House, we should
apply the rule to this case. The Wite House possesses the attorney-client
privilege because all the prerequisites for application of Rule 503(b) (1)
have been establi shed.

a. Wite House As “Client” and Ms. Cinton As “Representative”

Under Rule 503(a)(1l), as applied to the evidence here, there is a
“client.” The “client” is the Wite House, acting through Ms. dinton in
her representative role as First Lady. As noted earlier, Rule 503
explicitly extends the attorney-client privilege to “organi zations” or
“entities” that are “public” in nature. The rule also explicitly protects
communi cations involving a “representative” of a client. Rule 503(b)(1)
protects a “client’s” discussions “between hinself or his representative
and his | awer.”

Ms. dinton is surely a “representative” of the Wite House. To the
extent the IC argues that Ms. dinton as First Lady should not be
considered a “representative” of the Wiite House, | reject the argunent as
factually and | egally unsound.

Factually, the district court found that Ms. dinton, “like other
First Ladies before her, has a widely recogni zed role as an advisor to the
President and is generally considered to be a nenber of the President’s
inner circle.” Slip. Op. at 10. The district court’'s finding is not
clearly wrong
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Legal ly, “Congress itself has recogni zed that the President’s spouse
acts as the functional equivalent of an assistant to the President.”
Association of Am Physicians & Surgeons, Inc. v. dinton, 997 F.2d 898,
904 (D.C. CGr. 1993) (holding Ms. dinton was a “full-tine officer or
enpl oyee of federal governnent,” relying on and quoting 3 U.S.C. 8§ 105(e)

(emphasis in original)). See also, Att'y Gen.'s Mem, 6 Op. Of. Legal
Counsel at 496 (attorney-client privilege covers the “broad scope of Wite

House advisers in the Ofice of the President”).

As a “nmenber of the President’s inner circle” of advisers, Ms.
Clinton is precisely the type of organizational “representative” the
attorney-client privilege would ordinarily cover. See, e.qg., Upjohn Co.
V. United States, 449 U S. at 387-95; In Re Bieter Co., 16 F.3d at 935-40
(granting a wit of nmandanus and sustaining invocation of attorney-client

privilege by partnership; applying Upjohn to a person who, although not an
enpl oyee of the partnership, was a consultant; reaching this result
because: (1) conmunications were nade for the purpose of seeking |egal
advice; (2) it was reasonable to assune that client's principal directed
consultant’s comruni cation with counsel; (3) it was reasonable to assune
that client’s principal directed the conmunication be nade for the purpose
of securing | egal advice; (4) subject matter of discussion was w thin scope
of the consultant’s duties as evidenced by what consultant did; and (5)
communi cati ons were held in confidence).

b. To O From A Lawyer

It is undisputed that there were communications to or from Wite
House counsel to or from the First Lady. See Rule 503(a)(2)&b)(1).
Upj ohn makes clear that the privilege goes
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both ways, that is, the privilege protects advice from a lawer to a
client, and it also protects statenents nade by a client to a | awer for
the purpose of infornming the |awer so the |awer may give fact-specific
advice to the client. 449 U S. at 389-91. Thus, conmunications fromthe
First Lady to White House counsel are protected just the sane as
communi cations to the First Lady from Wite House counsel

c. Confidential Conmunication

G ven the undisputed facts presented in the declaration of Wite
House counsel, (IC App. at 27 f 16, 29-30 {1 20-21), as well as the facts
presented in the declaration of Ms. dinton’'s personal |lawer, (IC App.
at 35-37 |1 5-7), the communications recorded in the sought-after notes
were intended to be “confidential” within the neaning of Rule 503(a)(4).
These communi cations were not intended to be revealed to third parties, and
they were not. Furthernore, recognizing (1) the explicit |anguage of Rule
503, (2) the wi de acceptance of a governnental attorney-client privilege
by the federal courts, thoughtful commentators and the Departnent of
Justice, (3) the Suprene Court’s opinion in Upjohn, and (4) the fact that
Ni xon did not rule on a Wite House assertion of the attorney-client
privilege, there was no reason for the Wite House, Ms. Cinton, or the
| awyers to doubt that the comunications would be held in confidence.

The presence of Ms. Cinton’s personal |awer does not change the
resul t. As will be discussed nore fully later, Ms. dinton, in her
personal capacity, and the Wite House, as an entity represented by the
First Lady in her official capacity, shared a legal “matter of conmon
interest.” Rule 503(b)(3) prevents
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di scl osure of communications “by [a client] or his lawer to a |awer
representing another in a matter of common interest.”

Among ot her things, both parties (the Wiite House and Ms. dinton
personal | y) needed to respond carefully and candidly to the I C therefore,
both required the advice of legal counsel. As a result, Rule 503(b)(3)
explicitly protects communi cations between White House counsel and the
First Lady even though a lawer (Ms. dinton's personal |awer) for
anot her party (Ms. Cinton in her personal capacity) was present.

d. Facilitating the Rendition of Legal Services

Finally, the undisputed evidence establishes that the communi cati ons
were made for the purpose of “facilitating the rendition of professiona
| egal services” to the Wite House as the “client” within the neani ng of
Rul e 503(b) (1).

The subject of the neeting that generated the first set of notes
pertained to the death of a senior Wite House official (Vincent W Foster)
and Ms. dinton's activities imediately afterward. (IC App. at 27 { 16.)
The subject of the neeting that generated the second set of notes was the
di scovery of billing records involving Ms. dinton which were found at the
White House and turned over to the IC as relevant evidence in his
investigation. (I1C App. at 28-30 1Y 18-21, 35-37 1 5-7.)

Both neetings, and the notes regarding them pertained to events that
directly involved the institutional functioning of the Wite House. It is
reasonable to believe that Wiite House counsel and Ms. dinton discussed
her role as First Lady after the death of M. Foster and her role as First
Lady regarding the discovery of
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the billing records. Moreover, the events that were the subject of these
neetings between the First Lady and Wite House counsel are directly
related to issues the I C was authorized to investigate concerning the Wite
House as an institution. Slip Op. at 2-3. (IC authorized to investigate
death of former Deputy Wite House Counsel Vincent W Foster and di scovery
of Rose Law Firmbilling records in the Wite House residence.)

Under these circunstances, it is reasonable to assune that the
President (or another principal at the Wite House) directed the First
Lady’ s conmmuni cation with Wite House counsel for the purpose of securing
| egal advice for the Wite House. In Re Beiter Co., 16 F.3d at 938-39
(making sinmilar assunptions in context of a partnership consultant).

Ignoring for the nonent Ms. dinton's personal stake in the matter
the White House as a “client” had a legitinate and independent
institutional reason to pursue the two conferences between its
“representative” (Ms. dinton) and its “lawers” (Wite House counsel) for
the “purpose of facilitating the rendition of professional |egal services
tothe client [the White House].” Rule 503(b)(1). Wite House | awers had
alegitimate institutional need to know what the client’s “representative”
knew in order to advise the “client,” including the client's
“representative,” what to do or not do. In particular, the Wite House had
a legitimte institutional need for the advice of its lawers so that,
acting through people, including the First Lady, as it nust, the Wite
House coul d carefully and candidly respond to the IC

The decision to turn over billing records to the IC, records that
al t hough di scovered at the Wite House also involved Ms. dinton in her
personal capacity, is proof of the Wite
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House's legitinmate institutional need to have its |lawers advise and
consult with the “client’s representatives,” including individuals such as
the First Lady. On January 4, 1996, Jane C. Sherburne, special counsel to
the President, learned that Ms. Carolyn Huber, a White House enpl oyee, had
located in the Wiite House residence a copy of billing records relating to
the work perfornmed by attorneys at the Rose Law firm including
Ms. dinton, for Madison Guaranty. (IC App. at 28 f 18.) Ms. Sherburne,
in consultation with Ms. dinton's personal |awer, decided that the
records should be pronptly turned over to the IC, the Senate Witewater
Committee, the House Banking Committee, the FDIC and the RTC, and the
records were in fact turned over to those governnental bodies. (ld.) The
production of these docunents caused the IC, anpong others, to launch an
investigation relating to the finding of the billing records. (ld.)

As the Suprene Court has recogni zed, the attorney-client privilege
is extended to organi zations so the people who ultimately effect the policy
of an organi zation can conply with the law by obtaining information from
subordi nates and then directing those subordinates to conply with the | aw.
Upj ohn, 449 U.S. at 390-93. The handling of the billing records here
proves why the Upjohn rationale for extending the attorney-client privilege
to corporations, acting as they nmust through people, is also applicable to
t he Wi te House.

e. Sumary

There was (1) a conmmunication to or fromMs. Cinton in her role as
an “inner-circle” representative of the client Wite House, Rule
503(a) (1) &b)(1); (2) to or froma Wite House | awer, Rule 503(a)(2); (3)
intended to be confidential, Rule 503(a)(4); (4) for the purpose of
seeki ng, obtaining, or providing | ega
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assistance to the client Wite House, Rule 503(a)(4)&b)(1). These
findings establish that the Wiite House has the attorney-client privilege
it asserts. See also In Re Bieter Co., 16 F.3d at 935-40.

B. Balancing the Public Interest

Assum ng the White House possesses the attorney-client privilege, two
i ssues nust be resolved. First, we nust decide whether the I C could ever
be entitled to the notes when the Wiite House asserts the attorney-client
privil ege. Second, we nust address the issue of what procedura
protections nust be enployed to protect the Wiite House's |egitimte need
for confidentiality, assumng the privilege is not an absol ute bar and that
production may be required under certain circunstances. Both inquiries
require a careful balancing of the interests of the Wiite House and the IC
to preserve and protect the public interest that both governnental entities
seek to pronote.

1. Nixon's Bal anci ng Test

Wi le the Wiite House generally has the attorney-client privilege it
asserts here, this case is unprecedented. Never have the courts been
confronted with (1) a notion by an independent counsel (hinmself a
singularly unique creature under federal law) in a crimnal investigation
(2) to enforce a grand jury subpoena for docunents directed at the Wite
House (3) under circunstances where enforcenent of the subpoena would
pierce the attorney-client privilege enjoyed by the Wite House.

Once we decide that the Wiite House has a privilege that the | C seeks
to overcone, the only precedent that matters is United
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States v. N xon, 418 U.S. 683. A brief sumary of that case is hel pful

The N xon court held that the public interest requires that
presidential confidentiality be afforded the greatest possible protection
consistent with the fair administration of justice. Nevert hel ess, the
Court also held that the President was required to turn over taped
conversations to the district court pursuant to a trial subpoena issued at
the request of a special prosecutor under Federal Rule of Crinminal
Procedure 17(c), despite the President’s assertion of Executive Privilege.

The special prosecutor had nmade a prelimnary showing of specific
need, relevance, and adnissibility before a federal district judge. The
Suprene Court suggested that such a showi ng was al ways required when the
Presi dent invoked a privilege.

The Court then attenpted to balance the twin concepts of “public
interest” asserted by the President and the special prosecutor. The Court
stated that “when the ground for asserting privilege as to subpoenaed
materials sought for use in a crimnal trial is based only on the
generalized interest in confidentiality, it cannot prevail over the
fundanental denmands of due process of law in the fair admnistration of
crimnal justice.” |[|d. at 713.

As an additional precaution, the Court required the district court
to conduct an in canera exam nation of the tapes after the order for
production was issued, but before they were turned over to a special
prosecutor. The purpose of this exam nation was to decide whether the
tapes were actually rel evant and admi ssi bl e.

Now, as in Nixon, both the White House and the IC assert that the
“public interest” warrants a finding for their particular position. As
bet ween t hese governnental entities, | agree that the
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“public interest” is the value to be preserved by our ruling. As a result,
the dispute cones down to this: Is the White House's attorney-client
privilege generally nore inportant than a grand jury's crimnal
i nvestigation of the Wite House?

At this elevated |evel of abstraction, N xon teaches that the
President’'s general need for confidentiality (expressed here by the
attorney-client privilege) is outweighed by a grand jury's need for
evidence of the truth.® The Departnent of Justice has taken a simlar view
in the past. See Att'y Gen.'’s Mem, 6 Op. Of. Legal Counsel at 487-88
(“The nmore generalized the executive interest in wthholding the disputed

information, the nore likely it is that the claimof privilege will yield
to a specific, articulated need related to the effective performance by the
coordi nate branches of their constitutionally assigned functions.”) (citing
Ni xon) .

The Wiite House has not articulated the specific harmto the public
interest that would occur if this subpoena was enforced. N xon addressed
a simlar issue and concluded that “[a]bsent a claimof need to protect
mlitary, diplomatic, or sensitive national security secrets, we find it
difficult to accept the argunent that even the very inportant interest in
confidentiality of Presidential conmunications of such material is
significantly dimnished by production of such material for in canera
inspection with all the protection that a district court will be obliged
to provide.” 1d. at 706. Therefore, | would find that, assuming the
procedural protections afforded the Wite House by N xon are observed, the
attorney-client privilege may be invaded.®

“The sane analysis justifies piercing the work product
“privilege.”

*However, as did the Suprene Court in Nixon, | would limt
the holding to crimnal investigations involving special
prosecutors (and not to civil cases or congressional hearings).
Ni xon, 418 U. S. at 712 n.19.
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This is not a conclusion to be reached lightly. The White House has
a strong argunent that an attorney-client privilege which is not absolute

is no privilege at all. Upjohn, 449 U S. at 393. Mbdreover, as discussed
in nore detail later, Nixon specifically recognized that the attorney-

client privilege was an exception to the general rule that “the public
has a right to every man's evidence.” 418 U.S. at 709-10.

Nevert hel ess, Ni xon ultimately teaches that the nunber of tinmes the
President’'s confidences may be invaded will be few The only tine such
confidences nay be probed is when the procedural protections carefully
articul ated by N xon have been satisfied. Accordingly, the attorney-client
privilege, while not absolute, wll retain vigor for the Wite House
because the privilege will be overcone only infrequently and only after
pai nstaki ng judicial scrutiny.

2. Ni xon's Procedural Protections

The Wiite House suggests the ICis on a “fishing trip.” After all,
the ICcould sinply call Ms. dinton to testify before the grand jury, as
he has done in the past, to investigate her know edge of the facts.
Consequently, it is reasonable to ask: why does the IC need the privileged
not es?

We ought to be very cautious about assuming that the |IC needs to

i nvade the Wiite House attorney-client privilege to obtain the facts
Upj ohn forcefully nade this point:
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Here the governnent was free to question the enployees who
communi cated with Thomas [corporate counsel] and outside

counsel. . . . Wile it would probably be nore convenient for
the government to secure the results . . . by sinply
subpoenaing the . . . notes taken by petitioner’s attorneys,

such consi derations of conveni ence do not overcone the policies
served by the attorney-client privilege.

449 U. S. at 396.

If we require a prelimnary showi ng of specific need, relevance, and
adm ssibility to a district judge as N xon clearly did, 418 U S. at 700-02,
713-14, such a requirenent would (1) prevent the use of a grand jury
subpoena as part of an inproper “fishing expedition” and (2) insure that
the White House attorney-client privilege was not lightly overturned.
Fidelity to Nl xon requires that we approve the invasion of the Wite House
attorney-client privilege when absol utely necessary, but fidelity to N xon
also requires that we extend to the Wiite House the protections that N xon
set forth before such an invasion takes place.

To avoid the prelimnary showi ng requirenent, the |IC nakes nuch of
the fact that N xon involved a trial subpoena and this case does not. The
IC further points out that the prelimnary showi ng requirenent of N xon was
(in part) based upon Fed. R Crim P. 17(c) which deals wth trial
subpoenas. Two responses nake the I C s argunents unpersuasive.

Initially, N xon repeatedly cautions that the unique interests of the
Presi dency, not nerely Rule 17(c), warrant active judicial supervision wth
a threshold showi ng of need, relevance, and admissibility. 1d. at 702,
713-16. Quite apart fromRule 17(c), early precedent required a show ng
that “the Presidential material was ‘essential to the justice of the
[pending crimnal] case.’” 1d.
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at 713 (quoting United States v. Burr, 25 F. Cas. 187, 192 (C. C. Va. 1807)
(No. 14,694)) (brackets in N xon).

Moreover, | am unconvinced by the logic of the ICs argunment. | do
not believe a grand jury subpoena is nore inportant than a crimnal trial
subpoena such that the procedures required by N xon should be cast aside
when the I C decides to cause the issuance of grand jury subpoena ai ned at
t he White House.

Gven the difference between a grand jury proceeding and a trial, the
need, relevance and adm ssibility standard woul d be judged considering the
nature of the proceedi ng. For exanple, treating inpeachrment evidence nore
liberally mght be appropriate. Conpare N xon, 418 U S. at 701. N xon left

these issues to the “sound discretion of the trial court since the
necessity for the subpoena nost often turns upon a determ nation of factua

i ssues.” 1d. at 702. Nevert hel ess, the investigative nature of a grand
jury is no reason for the whol esal e disregard of the protections that N xon
af fords the unique status of the Presidency.

Even a favorable ruling for the IC at the first stage of the
proceedi ngs would not nean that the |IC woul d ever see the notes. Assuning
that a threshold showi ng had been nade, N xon required that the notes be
delivered to the district court, not to the special prosecutor. N xon, 418
US at 713-16. After that, the district court was required to nmake an in
canera exam nation of the notes. |d.
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Wth the notes before it,® the court would (1) deternine whether the
notes were relevant and admssible; (2) ensure that they were treated with
the sensitivity any Presidential papers command; and (3) require that the
irrelevant portions of the notes (if any) be pronptly returned to the Wite
House under seal. 1d. The Wite House is entitled to simlar protections
when served with a grand jury subpoena that invades the attorney-client
privilege, and | disagree with the refusal to extend such protection to the
Wi t e House.

3. Threshold Show ng

The White House contends the IC has not made a sufficient initial
showi ng of specific need, relevance, and admi ssibility. The district court
did not reach this issue. The IC does not argue that he satisfied N xon
He assunes that he was not required to nake such a showing. He does not
brief the question of whether he nade a sufficient showi ng. Accordingly,
we need not decide for the first tine on appeal whether the IC accidentally
made the required show ng.

M. Ms. dinton

Ms. dinton has an attorney-client privilege that protects against
di scl osure of the notes. However, as noted earlier, this court should al so
rule for the first tine that the Wiite House privilege nmust give way to a

grand jury subpoena issued under the supervision of an independent counsel
if the procedural protections of Ni xon are satisfied. Consequently, once
Ms. dinton has been

°Al t hough the district court could seek the help of the IC
and Wiite House counsel, it could not nmake a disclosure until the
proper exam nation had been conpleted. [d. at 715 n.21.
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advi sed by virtue of our opinion that she can no | onger reasonably believe
her conversations with Wite House counsel will be held in confidence in
every circunstance, consistent with Rule 503(a)(4) Ms. dinton wll
consult with Wiite House counsel in the future at the risk of having her
communi cati ons disclosed to the grand jury.

AL Ms. dinton and the Attorney-Client Privilege

The I C has conceded that in her personal capacity Ms. Cinton is
entitled to the protections of the attorney-client privilege regarding
di scussions with her private lawers. Slip. Op. at 12 n.5. The IC can
take no other position. Rule 503(a)(1)&b)(1).

The 1 C appears to argue that Ni xon applies to Ms. dinton in her
personal capacity. Alternatively, the IC argues that even if N xon does
not apply to Ms. dinton, she |ost her personal privilege by sharing her
t houghts with Wiite House | awyers. | disagree on both counts.

1. Nixon Does Not Apply to Ms. Cinton

Although it is unclear, the IC may argue not only that Nixon
overcones the Wiite House privilege, but also that it justifies disallow ng
Ms. dinton’s personal attorney-client privilege to the extent that there
were communi cati ons shared with Wiite House counsel. |If thisis the ICs
contention, | am not persuaded.

N xon specifically recognized that the attorney-client privilege was
an exception to the general rule that “the public . . . has a right to
every man’s evidence,” stating:

[T]he Fifth Amendnment to the Constitution provides that no nman
“shall be conpelled in any crimnal case to be a
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Wi tness against hinself.” And, generally, an attorney .o
may not be required to disclose what has been revealed in
pr of essi onal confidence. These and other interests are
recognized in law by privileges against forced disclosure,
established in the Constitution, by statute, or at common | aw.

Id. at 709-10.

Despite N xon's recognition of the transcendent value of the
attorney-client privilege, it is a reasonable extension of N xon to pierce
the organizational attorney-client privilege asserted by the Wite House.
Such an extension is appropriate because the N xon opinion instructs that
generalized governnental confidentiality privileges are on bal ance |ess
i nportant than the governnent’'s search for the truth when both 